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ABSTRACT

S

tate child support enforcement agencies facilitate
the legal establishment of paternity for children born

outside of marriage, and enforce the payment of child
support by noncustodial parents. They are directed to
move cash resources from a nonresident parent to the
home of his or her child. Ideally, this income transfer
provides financial support for children, and security for
custodial families. This paper describes how the agency
is challenged in the fulfillment of this responsibility by
the adversarial nature of its own process, and by the
intractable poverty and unemployment (among other
barriers to economic security ) of a significant portion
of its caseload.
Key points:
•

Many noncustodial (mother and fathers) who are
unemployed (even long-term unemployed) receive
child support orders they cannot pay, based on a
presumed earning capacity.

•

Current child support policy and practice may be
detrimental to economic security and well-being of
low-income individuals and families.

•

The structure of the US child support system may
conflict with the goals of security and stability for
children and families.

•

Racial inequity and disparities in poverty and
unemployment in the US suggest a thorough inquiry
into the impact of child support policy and practice
on families of color.
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final form at http://onlinelibrary.wiley.com/doi/10.1111/fcre.12266/abstract. This article may be used for non-commercial purposes in accordance with
the Wiley Self-Archiving Policy [ http://olabout.wiley.com/WileyCDA/Section/id-828039.html ].
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Low-income and
never-married families:
Service and support at the intersection of
family court and child support agency systems

T

here is growing concern on the part of family
advocates and legal professionals that under
current family court systems, unrepresented family
court litigants are not getting the support that they
need to transition through divorce and separation.
Various explanations for increased pro-se litigation include parents who cannot afford lawyers
and parents who do not trust that any actor in the
judicial system will represent (or even recognize)
their children’s best interest. The general impact of
the many parents and families in courtrooms without information and direction is to delay and otherwise negatively affect courtroom efficiency. The
misguided or uninformed documents submitted
to family courts every day is evidence of the effect.
Court personnel need systems that run predictably and smoothly. Individuals and families,
of course, need opportunities and information to
make the best plans for their lives after separation
or divorce, and for their children’s wellbeing and
security. A recent report, “The Family Law Bar:
Stewards of the System, Leaders of Change,” from
the Institute for the Advancement of the American
Legal System (IAALS) calls for a focus on families.
The report recommends that family courts “implement client-centric court practices…including differentiated case management, and innovative trial
procedures.”1 This paper will highlight the importance of that recommendation with specific attention to low-income, never-married families in the
system.
In 2012, 42% of all children born in the United
States were born to unmarried women, and the

issue of unrepresented parents in the family court
system also pertains in those cases.2 When a child
is born outside of marriage, a court order establishes parentage and creates parental rights and
responsibilities. At that point, never-married parents, like divorcing parents, can work toward custody, support, and parenting time agreements for
their children.
For unmarried parents, however, the progress
through the system will be very different in at least
one important respect. The majority (71 percent) of
all never-married custodial families in the United
States are in the federal child support system.3 In
accordance with public assistance policy, state
child support agencies initiate court proceedings
and manage administrative cases.4 Parents in
those cases, just like divorcing parents, are likely to
be uninformed and misguided in the process, and
unlikely to have legal representation.
Low-income, unmarried parents do not need a
legal dissolution of their relationship. And, whether
or not either of them wants judicial interjection or
oversight into the status of their relationship, interest in welfare cost containment prompts the state
to bring a petition in family court for child support
payment. For the poorest, most chronically unemployed parents in the system, child support orders
based on imputed income (with little basis in fact)
do not result in financial support for children. Lowincome parents say that the systematic imputing
and ordering of payment (and the resulting debt
and the risk of incarceration) is counterproductive
and unfair to parents and, therefore, detrimental to
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their children.5 The IAALS report focuses on better
outcomes for children and fairness for all parties
begs the question of how we can better serve very
low-income, economically unstable parents at the
intersection of judicial and government agency
practice, where they confront barriers to justice,
opportunity, and family support.6
If the process is to change and remove those
barriers, the first step will be to recognize and distinguish vulnerable families when they appear in
the courtroom. Many of the most vulnerable parents in the system (1) have never been married to
each other; (2) have likely been summoned on the
petition of the state, and appear (or default) without legal representation or counsel; (3) have little
or no income or ability to pay child support as
ordered, and, therefore, little chance of avoiding a
contempt of court ruling—and thus the possibility
of mounting debt and incarceration; and (4) represent a racial, ethnic or other marginalized group
generally at disproportionate risk of unemployment, poverty, and punishment for nonpayment.
Investigation of the issues and circumstances that
create barriers to court access for these families
reveals an urgent need for change in the broader
family court/child system to accommodate and
respond to those needs.
The family court system has the capacity to adapt
both law and policy in response to social changes
in family formation. Recent social and legal recognition of parentage—beyond hetero-normative,
married mothers and fathers who produce biological children—attests to the opportunity for creative
change and adaptation for families outside social
and economic margins. This paper is a call for
family court reform and innovation that will provide options and opportunities for low-income,
never-married parents. The advantage of focusing
on the needs and the barriers to access and justice
for the least resourced, most complex family situation is that the resulting structural modifications
and improvements will, inevitably, redound to the
benefit of all families in the system.
Legal professionals and family advocates should
recognize and analyze the position of the poorest,
least resourced parents in child support agencies
and courtrooms. And, they may be called upon
in the future to argue and litigate those parents’

rights. That work will certainly require that advocates educate themselves on the statutory foundation, policy, and practice of the current child
support enforcement system.

Never-Married Parents
One important reason for the dearth of information about the poorest families in the system is that
they occupy a space where two systems—family
court and child support—intersect. This territory
is co-managed by judicial actors and a government agency, and is not widely known or understood by people who are outside it. Traditional
family-law bar organizations and professionals are
less likely to know or investigate issues presented
by low-income, never-married parents. They may
not understand the role of the state in these cases,
or the vulnerability of the parents. As a result, there
are fewer analyses, recommendations, or creative
and effective ideas for change to accommodate
these parents and their children.
Currently, never-married families are not central to the dissolution and custody work of the
family court system. Poverty and lack of information keeps some families on the margins without
access to legally sanctioned custody or parenting
agreements. Federal welfare and public assistance
laws keep them under the control of child support
enforcement agencies.7 Like divorcing parents,
most never-married parents appear in court without legal representation and for many of the same
reasons. Some of them cannot afford lawyers,
others do not trust the court process, and most are
unlikely to understand the documents or the concepts used in the judicial process.8
Also, many poor and unmarried parents (both
custodial and noncustodial) contend with a tenuous connection to the job market, unstable housing, and disproportionate contact with criminal
courts.9 They may not perceive courtrooms as a
place where their rights can be defended or supported, or their children’s best interest will be considered—comparing family courts to criminal or
landlord tenant courts in their perception perhaps.
In fact, parents with a negative past experience
of government institutions might not voluntarily
approach the courtroom at all.10 Poor noncustodial

L O W - I N C O M E A N D N E V E R - M A R R I E D FA M I L I E S /

5

parents avoid the court if they are unemployed,
and increasingly, custodial parents who can
choose whether or not to use the agency may be
declining to do so. Since 2011, total national child
support caseload has declined by one million, from
15.8 million to 14.7 million.11
The point at issue here, however, is that parents
who do accept public benefits have fewer options.
They cannot avoid the child support courtroom
because, as a condition of public assistance, parents agree to cooperate fully with the state child
support agency.12 In 2015, 53% of the families in the
national child support agency caseload were current or former recipients of cash welfare benefits.13
Custodial parents are required to cooperate by
providing information about their children’s other
parent. Putative parents are summoned to court by
the state.
Like divorcing parents, the overwhelming
majority of never-married parents are not represented by counsel.14 Unlike divorcing parents,
however, in never-married cases and social welfare cases, the power differential between the
opposing parties (the parent and the state) is different and extremely wide. In public aid cases, the
state brings the petition based—in large part—on
its interest in welfare cost reimbursement and
containment. Without a lawyer, the interest of any
individual is less likely to be advocated for (or even
articulated). In cases brought by the state, unrepresented parents whose families are current or
former recipients of public assistance have little
chance of constructive input into the court’s decisions about their children’s lives or about their
own financial capacity.
For low-income parents, in addition to the lack
of agency or control, there may also be an element
of disinterest in a process focused on issues that
are irrelevant to their lives or their reality. Like
most parents, they think about daily activities such
as preparing dinner for their children, transporting them to daycare, and getting the bus in time
for a doctor’s appointment. Very low-income parents, however, must also deal with the anxiety of
a budget that does not accommodate the family’s basic needs.15 The focus in family courtrooms
is on financial support obligations, court orders
initiated and pursued by an agency, and money

that they may never receive (or, for noncustodial
parents, cannot pay). With insufficient budgets to
cope with, these activities and orders may be irrelevant, and possibly frustrating, for parents who
have virtually nothing to divide.
As to actual financial support, the lower the sum
of the parent’s combined income, the more difficult it is for them to share resources, or to support
two households. For parents experiencing unemployment and poverty, a formal document that
outlines a financial plan they may not even understand may be irrelevant and useless in the chaotic, unstable reality of life in poverty. And, when a
parent is ordered by a court to follow the plan, it
can be frightening to consider the possibility of
being held in contempt of court if they cannot
follow through on it over the long term.
Support and information about placement and
custody could be helpful to low-income parents.
Recommended schedules and terms of agreement
relieve some of the stress of negotiation and decision. But this work calls for creative thinking and
innovation. Poverty and instability (and sometimes homelessness) can make even a visitation
or placement order difficult to follow. The current family court system may not be equipped to
respond to the inevitable, and often unpredictable
“change in circumstances” that make up the dayto-day lives of very poor families. Child and family-centered custody, including fair parenting time
arrangements that recognize housing instability
and insecurity are urgent needs for parents who
do not live with their children most of the time.
It is also important to note that some unmarried parents do not need child support or custody
orders because they live together as romantic partners. In recent years, parents at all socio-economic levels are deciding not to marry. For a variety
of social, financial, and emotional reasons, couples decide to remain unmarried even as they live
together and have children.
Parents who do not apply for public benefits have the option of coming to an agreement
amongst themselves about family residency and
parenting time. Some cohabiting unmarried couples can make their own decisions about whether and how to get a legal declaration of parentage.
They can decide to marry at some point in the
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future if that is their inclination. They can even
decide—without court intervention or assistance—
to make arrangements for their child’s financial
support and living arrangements if they end their
cohabiting partnership.
Most of these options are not available to parents who need public assistance to meet their children’s basic needs. Some low-income parents do
not marry because that legal status could complicate their eligibility for public benefits. If they need
child-care, housing, nutritional support, or cash
benefits, for example, a second adult in the home
can threaten their eligibility status for the program. In other cases (depending on agency rules),
the ongoing presence of a “nonresident,” noncustodial adult could lead to the termination of already
secured benefits for a custodial family. This kind of
regulation and suspicion can cause parental conflict and family instability. This can, as a practical
matter, keep men away from their families and
children.

The Child Support System
Family court professionals and family advocates
are concerned that the current volume of
unrepresented
and
uninformed
divorcing
parents in the family court caseload reduces the
effectiveness and efficiency of that system. Too
many pro-se litigants inevitably slow down both
the process and turnover of the caseload, and
increase the risk that court resources will not
accommodate individual case needs for time and
attention.
Some parents act on their right to be in the courtroom with or without a lawyer, others (both divorcing and never-married) are not allowed to make
their own decision as to whether to access the family
court. Very poor, never-married families who need
state income support, childcare, medical care, and
other social services for their children are moved
through the courts in a relatively efficient manner
by state child support enforcement agencies.
It is important to have a basic understanding
of the workings of the federal child support program in the context of these issues. The program
was codified in 1975 as section IV-D of the Social
Security Act, and is often referred to as the IV-D

system.16 In that system, lawyers who are employed
by the state agency present cases. Over time, child
support lawyers can establish a type of regular pattern and process within the courtroom that makes
for quick and efficient disposition of a relatively large number of cases. Also, public aid policy
does not require states to provide legal counsel for
either noncustodial or custodial parents in cases
where the state brings the petition on the basis of
its interest in welfare cost containment.
The federal system was created to collect child
support payments on behalf of custodial families,
and to ensure reimbursement to state and federal
governments for the outlay of cash welfare benefits. Federal law requires that state child support
agencies pursue specific and definite objectives
to (1) locate parents, (2) establish paternity for
non-marital children, (3) establish orders, and (4)
collect financial support.17 The state agency incentive funding structure is based on these statutory
goals, which outline and define the process for
families. In individual cases, each of the goals is
a step in the process and provides a foundation
for the next. The power differential between the
unrepresented litigants and the state in the courtroom appears to accommodate the strong government interest in efficient case processing.
In 1996, the welfare reform statutes that created the Temporary Assistance to Needy Families
(TANF) program refined, reinforced, and strengthened the child support enforcement system.18 The
new federal policy mandated an important change
in child support agency practice that would move
parents in the system toward expedited and very
often administrative hearing and order processes
(carried out, for the most part, outside the courtroom).19 The law allows for some state options and
variation, but the computer-automated, administrative process is designed for as little deviation
as possible toward incentivized outcomes. As a
result of the reform policies of the late 1980s and
early 1990s, the system is very complex and unremitting. Depending on jurisdiction, nonpayment
can subject even chronically unemployed parents
to the accumulation of arrearages, contempt of
court, incarceration, and loss of license privileges
(including driver’s and professional licenses).
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The majority of parents in the system are summoned to court (or to an administrative or pretrial hearing or a pretrial conference) on the petition
of the state. Most of them are unrepresented and
uninformed. Regardless of any official information
and explanation from lawyers or other state agency
representatives, it is extremely difficult for parents
(custodial or noncustodial) to make, or even formulate, a case for their own or their children’s interests.
It is virtually impossible for them to successfully
argue the point that the best interest of their children may not be identical to state interest.
Since child support agencies use the family
courtroom to authorize and carry out their activities, many of the most important concepts, documents and case processes the parents encounter
are legal in nature. Without the familiar suits and
robes and courtrooms, and without legal counsel,
lay people may be unable to distinguish between
conferences, hearings, and pretrial agreements. As
a result, some parents may assume that the administrative agency representatives have judicial
status or authority, or that judicial personnel represent the agency, and they may not understand
the questions presented at any given point, or how,
when, or even whether or not they can present
evidence that might persuade the decision maker.
Few parents can meet the information and education standards necessary to present their cases in
this high-stakes proceeding. Regardless of their
level of understanding, because they are without
legal representation, neither parent is likely to
influence the child support process or the court’s
decision. In fact, either one or both of them may
misunderstand the court orders.
In many instances, a parent’s lack of understanding, and inability to articulate his financial
situation can result in presumption and judgment
of unwillingness to pay. Noncustodial parents
(mostly men, but more and more women) generally have been unable to protect themselves from
the power of the state to enforce child support
orders.20 For poor parents without wage-generating resources or loan options, more than assets
and income are at stake. Noncustodial parents
who do not pay as ordered can be held in contempt
of court, and many are incarcerated, and remain so
until the entire debt or a purge payment is paid. The

unfamiliarity of legal processes, and the pressure of
mounting debt, (and in many counties across the
country, the threat of incarceration) combine to
exacerbate the stress of trying to raise children in
separated households on poverty-level incomes.
Child support enforcement tools can have
long-lasting and enduring impact. The debt
cannot be dispatched through bankruptcy, is rarely
forgiven, and for the average debtor, represents
30% of his income.21 State and federal law require
automatic seizure and liquidation of the assets of
child support debtors,22 and the debt is routinely reported to credit reporting agencies. In some
jurisdictions parents experience a cyclical process
of job loss, inability to pay, the issuance of an arrest
warrant, a finding of contempt and incarceration.
Some parents who have experienced the stress of
this cycle say they avoid the system when anxiety and lack of control over the situation becomes
overwhelming.23 Over time, the cycle can become
so maddening that an individual determines to
evade it at all costs.24
Still, evidently, the overwhelming majority of
noncustodial parents in the IV-D system can and
do pay at least some portion of the child support
amount ordered. For 2015, the federal Office of
Child Support Enforcement (OCSE) reported the
collection and distribution of $28.5 billion in child
support, of which 93.5% was distributed to “families
and foster care.”25 For those parents who are reluctant or unwilling to share resources with a child as
ordered by the court, the enforcement agency—
with all its power to sanction and seize—can force
payments to the benefit of a household that may be
in desperate need of them.
When both of a child’s parents are very poor and
one or both are unemployed, the stability of the custodial household is precarious. The instability and
ongoing poverty are the focus of a central policy
objective: getting income directly into the household budgets of the poorest children and their
custodial families. Still, most child support offices
are not overwhelmed by applications for service.
Child support agencies are required by federal law
to establish parentage and child support for parents who request it. Custodial parents who receive
cash welfare benefits are not charged for the service. Applicants who do not receive cash benefits
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are charged $25 per year (but only if the agency
collects at least $500 on their behalf).26 Parents can
use this service basically at will, with virtually no
financial barrier to access. Still, over the last five
years the caseload has steadily declined by over
one million cases.27 This suggests a lack of interest.
Low-income parents are almost certainly interested in financial contributions from their co-parent,
but are clearly less and less interested in the service provided by the agency. Noncustodial parents
whose connection to the job market is unstable (or
nonexistent) say they avoid the system because of
the risk of not being able to pay, which they feel
unable to control, and the potential of being subjected to harsh enforcement actions.28

Who participates in the
child support system?
In mainstream dissolution and custody activities
most court actors and family advocates recognize
two divorcing adults and their mutual children as
families. The concept of family court justice presumes that parents are given the opportunity to
present their case for organizing their separated
family—and for co-parenting. Ideally, a fair assessment of income and assets leads to a reasonable
decision based on the best interest of children and
fairness to parents.
On the other hand, when government agencies
are involved, they seem to view families in their
caseload as “single-parent” families discarded by
irresponsible fathers. Public assistance programming and activities have been designed for adults
who are either potential marriage partners, or are
two briefly connected adults who need education
to understand personal responsibility and work.
Government interest in welfare cost containment
confuses poverty and unemployment with apathy
and unwillingness to provide for children. By providing temporary support to one parent and using
the child support system to charge, police, apprehend, or incarcerate the other parent, the state
imputes income, assets, and opportunities that
neither parent has.
Child support policy, family court access
reforms and plans should be wholly informed by
the lives and experiences of the individuals and

families they mean to serve. Research and investigation of the social and economic situation of
the families in the court system is crucial to effective access and support for those families. Income
and employment information is certainly vital,
but so is racial demographic information. Many
concerns of low-income individuals, like chronic
unemployment, racial discrimination, violence,
and housing and food insecurity are indistinguishable from community concerns. Qualitative
and quantitative data and statistics that illuminate
the incidence and prevalence of pertinent issues
will result in better support for families.
It is difficult, if not impossible, for some parents
to financially support their children’s residence
in a separate household. Many of those parents
are in the IV-D child support system. The income
level of many child support system participants is
below the official poverty line, 29 and the household income of many more families in that system
is well below the national median.30 Over 62% of
all custodial (child support eligible) families in
the United States participate in the child support IV-D system.31 Sixty-three percent of those
families receive public benefits (mostly Medicaid
and SNAP), and 54% have household incomes at
or below $25,000 per year.32
Racial Demographics and Inequity
The national ranks of the unemployed (and
probably of the child support system) disproportionately include a group of people defined by the
intersection of two demographic characteristics:
(1) adults who are chronically unemployed for
months and years at a time, and (2) adults whose
race or gender can reliably predict a higher likelihood of unemployment or underemployment.
According to the Bureau of Labor Statistics, the
unemployment rate for African American men and
women was 8.2% and 7.3%, respectively in an overall unemployment rate of 4.9%, and 4.0% for both
white men and women.33 In spite of the consistently higher unemployment rate for African American
adult males, in the twenty years since President
Clinton declared the “end of welfare as we know
it,” states have cut general assistance programs and
restricted eligibility for housing and food stamps
for able-bodied adults without children.34
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Many African American men speak to the frustration of being men with no money or job, of the
difficulty of supporting themselves and their families, and of the insurmountable child support debt
that may land them in jail, a debt that ensures that
they will never catch a financial break.35 African
American men are disproportionately poor, disproportionately unemployed,36 disproportionately
incarcerated,37 and might be disproportionately represented in sanctions for nonpayment of court-ordered child support.
Given what we know about difficult-to-avoid
debt in relation to family prosperity, and about
racial disproportionality with regard to poverty, unemployment, and incarceration, we need
research and investigation to determine the specific impact of child support enforcement policies
on poor and low-income families of color.
Welfare Receipt
Some of the poorest families in the child support (IV-D) system receive cash welfare benefits
now, or have done so at some point in the past. In
2015, these families represented more than 55% of
the OCSE caseload.38 Custodial parents who apply
for cash benefits are required by federal law to
assign their rights to child support to the state.39
Currently, the majority of states (27 plus Guam and
the Virgin Islands) retain all of the child support
paid by the parents of children currently receiving
cash welfare benefits, and seven states and Puerto
Rico pass through $50 dollars or less.40 Therefore,
for the poorest children in the caseload, even when
a parent pays, the family may not receive the full
amount, or in some states any, of that payment.
Nationally in 2015, families with current assistance
cases received only 32.2% of the money collected
by the child support agency on their behalf. In the
same year, the state gave families designated as
“former assistance” recipients, 89.9% of the money
collected for them, with the balance in each category going to the federal and state governments as
reimbursement.41
According to the most recent comprehensive study of arrears, a majority of much of the
multi-billion dollar national child support debt is
owed by parents with less than $10,000 in income
per year. 42 Still, the system is fueled by the “deadbeat dad” stereotype and the perceived need to

force parents to support their children.43 And,
regardless of enforcement tactics or community-based employment programs, the debt continues to climb.44

The Hybrid System
The result of charging poor, low-income, or unemployed men with sharing nonexistent resources
with their children’s households is that they now
owe a great majority of the $115 billion in national child support debt.45 In the computerized, standardized process by which states manage IV-D
child support cases, parents with no employment,
assets, or income are nonetheless considered to
have the ability to pay as ordered. Currently, under
state child support agency management of paternity and child support cases, court or administrative orders routinely demand an amount that
the parent may not be able to pay. In most jurisdictions, (at least minimal) ability to pay is taken
for granted for even the poorest parents, as evidenced by the regular and systematic imputation
of income to the noncustodial parent. When a previously employed parent loses a job (and has no
capacity to request or receive a modification of the
order) and, as a result, cannot pay on time, the debt
accumulates. A recent OCSE report illuminates this
point and illustrates conflicting perspectives.
The child support program…has been less
effective for the 25 percent of noncustodial
parents who have a limited ability to pay child
support [emphasis added]. We know that 70
percent of unpaid child support debt is owed by
parents with no or low reported earnings.46
Both state and federal governments have a clear
financial interest in the child support process. In
the years since the institution of the child support
program in 1975 (and particularly, since the welfare
reform legislation of 1995), new policy and practice
have strengthened paternity establishment and
child support collection enforcement tools. States
petition the courts for paternity orders, paternity orders lead to child support orders, the regular
practice of imputation continues, and child support orders lead to collection or enforcement. The
process is persistent.47
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Child support agency actions and activities are
clearly motivated by collection and other statutory requirements and state interests (including the
welfare of children).48 However, the agency is more
likely to communicate and advertise its concern
for the best interest of children and families. OCSE
representatives present a mission of family support and service, and suggest that the state agency
is the best place for vulnerable families who do not
have the necessary resources, information, or legal
representation to achieve a positive response and
resolution in the courtroom. The clear statutory
mission, the government incentive structure, and
the authority of the family court, on the one hand,
and the agency’s social service impulse on the
other hand, have created a powerful but conflicted
child support system.
The conflict is inherent in the process. On behalf
of the state, attorneys manage and conduct pretrial
activities with the (most likely) unrepresented parents, and parents understand that the source of the
authority is the court. They know that the agency
uses judicial power to hold in contempt, and incarcerate parents, who cannot or will not pay.49 It is
unclear how this agency process can also support
case management or assessment. For example:
Sometimes the most effective way of increasing
the reliability of child support payments is to
address the underlying reasons parents are not
paying their obligations, whether those reasons
are related to unemployment, parental conflict,
or disengagement. 50
Generally, this is a reasonable explanation of parents’ failure to pay child support. However, in a
case where a child support agency representative
comes to the conclusion that, the “underlying
reason” for non-compliance is “disengagement”—
for example, there is a question of process. If the
agency proceeds from that premise of parental
disengagement, and provides responsive services, and the non-custodial parent still cannot
pay, how does the agency representative proceed?
How does the agency lawyer argue the question
of willingness to pay in court? Does the lawyer
argue disengagement? Failure to pay because of
“disengagement” or “parental conflict” is arguably
unwillingness to pay. Unwilling failure to pay is

non-compliance that can subject a party to contempt of court.
Still, over the years, the federal agency has crafted, supported, and encouraged demonstration
employment, debt-management and parenting
time projects and services—to the approbation
of most low-income family advocates and other
interested parties. The focus of a recent fact sheet,
Innovations in Access to Justice, issued from the
federal agency’s Project to Avoid Delinquencies,
paper series is fundamental fairness and access to
justice in child support enforcement practices.51
The document highlights four states agencies that
collaborate with court facilitators, and attorneys
to provide a range of services including hotlines,
information and referrals, and the District of
Columbia, which provides “pro bono representation and legal information and advice to individuals with child support cases.” The fact sheet also
includes three state child support agencies that are
providing new information online, and reassessing its orders and forms, and two states that are
reconsidering the administrative aspects of the
order modification process.
According to the federal commissioner, the
OCSE 20215-2019 strategic plan52 “focuses on
a range of evidence-based and locally-tested
strategies to collect more support payments by
strengthening both the ability and willingness to
pay support.” One agency objective is to expand
program capacity through strategic partnerships,” and
• Build a network of partnerships in areas such
as employment, parenting time, co-parenting education, mediation services, financial
literacy, housing, food assistance, childcare,
domestic violence prevention, child welfare,
responsible fatherhood, financial management, health care, and substance abuse–to
increase the employment and parenting
opportunities of both parents.
• Bring partners with a common mission to the
table, and leverage partnerships with other
agencies that serve the same families.
• Proactively reach out to community organizations and establish strategic service delivery
partnerships.
• Make effective referrals to partner agencies
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using data sharing protocols, IT solutions, and
case managers.
• Coordinate case management and enforcement actions while a parent who owes support
is satisfactorily participating in community
partner programs
In this hybrid system, the agency’s judicial
access and power can be obscured by administrative activities and bureaucratic customs. The
courtroom is certainly obscured by the agency’s
representation of itself to the noncustodial parents
as a social service provider. Poor, unemployed parents in the IV-D system both need social services
and legal representation. The impact on families
and children of entrusting an agency—mandated
to represent the state against those parents—with
both jobs, is unclear. So that, at this point, child
support agency plans to direct or administer or
collaborate in social service support or employment services should be critically evaluated considered—and reconsidered.

And no legal representation—
Turner v. Rogers
Recently, the U.S Supreme Court took up the question of legal counsel for child support defendants.
The question presented in Turner v. Rogers53 was
whether an indigent defendant has a constitutional right to counsel at a civil contempt proceeding
that could result in incarceration. In that case, the
court recognized the noncustodial parent—not
as a client of the child support agency—but as a
defendant whose due process rights could be violated in the process involving the child support
agency and the court.
In 2003, a South Carolina family court ordered
Michael Turner, a noncustodial parent, to pay
child support. Over time, he made sporadic, but
insufficient payment. He was summoned to court
many times over the years to account for the delinquency, and in January 2008, he was summoned
to explain or remedy his state of arrears at the time.
Turner appeared with a lawyer and said that he was
unable to pay the amount owed. The family court
judge held him in contempt and ordered him to
jail for 12 months or until the amount was paid in
full. Until that point, Turner had been sporadically

employed, apparently without money or resources, and repeatedly incarcerated for nonpayment of
child support.
The Court determined that there is no automatic
right to counsel in that case.54 However, according
to the majority in the case, a child support defendant’s ability to pay is, in many circumstances
related to poverty or indigence. The court said that
it is not difficult to determine whether the noncustodial parent is indigent and possibly unable to pay
child support as ordered.
…the critical question likely at issue in these
cases concerns, as we have said, the defendant’s ability to pay. That question is often
closely related to the question of the defendant’s indigence.55
And,
The state must provide procedural safeguards
equivalent to the adequate notice of the importance of the ability to pay, a fair opportunity to
present, and to dispute relevant information, and
express court findings as to the supporting parent’s ability to comply with the support order.56
The opinion included the following dicta:
We do not address civil contempt proceedings
where the underlying child support payment is
owed, to the state, for example, for reimbursement of welfare funds paid to the parent with
custody…. Those proceedings more closely
resemble debt collection proceedings. The
government is likely to have counsel or some
other competent representative. Cf. Johnson v.
Zerbst, 304 U.S. 458, 462-463 (1938) “[T]he average defendant does not have the professional
legal skill to protect himself when brought
before a tribunal with power to take his life or
liberty, wherein the prosecution is presented by
experienced and learned counsel.”57
In the cases of very poor and unemployed parents
the issue of ability to pay does appear to be straightforward and concrete. Collection requires two concurrent circumstances: (1) the effective work of
the child support agency, and (2) the possession of
money or assets by the noncustodial parent.
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The response to this case from OCSE was an
Action Transmittal (AT-12-01), a policy guidance
document, issued in June of 2012, to help state
agencies consider its policies and procedures in
light of the court decision.58 AT-12-01 clearly states
and frequently reiterates the importance of procedural due process for unrepresented defendants in
child support contempt proceedings. The document also strongly recommended that child support
agencies carefully screen and individually review
cases to determine a defendant’s “actual and present ability to comply” with the child support order.
Still, and regardless of the Turner decision, the
action transmittal from OCSE, or the DOJ letter,
state agencies continue to impute income and
impose overwhelming debt (including state debt
for welfare reimbursement). Additionally, many
continue to threaten and impose incarceration
on parents with no demonstrated ability to pay. In
March 2016, the U.S. Department of Justice issued
a “Dear Colleague” letter from the Civil Rights
Division and the Office of Access to Justice. The
letter cited Bearden v. Georgia59 for the due process
and equal protection principles of the Fourteenth
Amendment, and made clear that those principles
“prohibit ‘punishing a person for his poverty.’”60
The letter referred to Turner as a reaffirmation of
the principle against incarceration of indigent
parties who simply cannot afford to pay according
to a court order.
The Turner decision is about an enforcement
proceeding. It speaks directly to the parent’s liberty
interest and right to counsel, not to the initial child
support order. The ruling does, however, raise
child support policy questions about noncustodial
parents and indigence. Most important to the subject at hand, it raises the question of access to justice and due process for parents—including those

who avoid the family court out of fear for their own
liberty and self-determination, and those who are
brought into the family court by the state child
support enforcement agency.
For poor and marginalized families, a clear
path to voluntary courtroom access will require
two essential changes in the current process. The
first is statutory. There must be a reassessment of
the state interest in welfare cost and recoupment,
and a change in federal welfare policy to end the
requirement that custodial parents assign their
right to child support collection to the state in
order to receive cash welfare benefits.
The second needed reassessment and change
is in the socio-cultural perspective that has taken
over the child support system. Moreover, that
system cannot assume that marital status determines a parent’s interest in raising, nurturing and
providing for children, or that unwillingness to
pay child support drives unmarried noncustodial parents to intentional poverty and unemployment. The notion that low-income, never-married
fathers in general are uninterested in parenting
their children and that mothers prefer to raise
their children without their fathers does not support healthy co-parenting or child wellbeing and
is not supported by facts. These parents and their
children need a system that recognizes their needs
and understands their legal and social location in
relation to other families. As family courts take into
account the changing structure of families with
divorcing parents, it is important that the issues
being worked out in the legal field do not neglect
the 42 percent of families who have never married,
and the large proportion of those who must contend with poverty and a child support system that
fails to attend to their best interests or the wellbeing of their families.
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CONCLUSIONS
Currently, few judicial or government systems or
programs provide universal, efficient and effective
opportunities for court-informed or sanctioned
decisions. Poor and unmarried families are sometimes invisible in courtrooms and in conversations
about access to family courts and justice. Just like
divorcing parents, low-income parents need more
options and opportunities. Poverty and instability
make it difficult for them to provide for their children at all, let alone in two different residences, or
to devise reliable parenting time schedules. Still,
they need information, mediation, and education
to help them make good decisions for their children. They need options and information that can
help them meet their specific needs.

The power of the child support system is located
in the court. When a state is a party to a child support case, its welfare cost containment interest can
conflict with the best interest of individual children and their parents. The automation and efficiency of the system depends on unrepresented
parents with little (and in many cases, absolutely
no) input into the process, and little opportunity
to participate in co-parenting and financial support decisions for their children. In this way, child
support agencies interact with family law courts
to reduce the options and opportunities available
to the poorest, most vulnerable families moving
through the system.
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